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Case :- MISC. BENCH No. - 985 of 2012

Petitioner :- Amitabh Thakur

Respondent :- U.P.State Information Commission, Thr.Its Secy.Lko.& 2 Ors.
Counsel for Petitioner :- Amitabh Thakur (Inperson)

Counsel for Respondent :- C.S.C.,Shikhar Anand

Hon' e rata Ll
ble Ani . P
Heard learned counsel for the petitioner and Sri Shikhar
Anand for the respondent no. 1 and the learned Standing
Counsel for respondents no. 2 and 3. Vakalatnama of Mrs.
Nutan Thakur is taken on record.The respondents have filed
their counter affidavit that are on record.

This writ petition questions the correctness of part of the
orders that are impugned dated 24.7.2009 and 19.11.2010
whereby two orders dated 13.3.2009 and 22.6.2010 were
altered at the instance of the Public Information Officer. The
ground of challenge is that the State Information Commission
did not have powers to review its own orders inasmuch as
there is no statutory provision for the same nor the power of
review was available as on the date the impugned orders were
passed.

Sri Shikhar Anand learned counsel for the State
Information Commission submits that these are two separate
orders and two separate causes of action and, therefore,
binding them in one and praying for an identical relief amounts
to mis-joinder of causes. Accordingly the writ petition should
not be entertained for two causes. He further submits that the
power which has been exercised under the impugned orders
was available inherently to the Commission in order to avoid
any injustice to the Public Information Officer and the same
would, therefore, be within the jurisdiction of State Information
Commission to do so.
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The learned Standing Counsel for the State has also
Supported the aforesaid submissions and has invited the
attention of the Court to paragraphs no. 45 and 46 of the
counter affidavit of respondents no. 2 and 3, that in such
contingency, the power which has been exercised presently
cannot be said to be vitiated in any manner, and would fall
within the scope of section 20 of the Right to Information Act,
2015. In sum and substance the argument is that such power
which can be described as a power to reconsider, recall or
review is inherently available with the State Information
Commission for the purpose of doing justice between the
parties.

It is admitted at the Bar that there was no specific
provision under the Right to Information Act, 2015 or under the
Right to Information Rules, 2012 available for the purpose of
exercise of such power of review.

However, a provision has now been incorporated in the
U.P. Right to Information Rules, 2015 being Rule 12 which
empowers the Commission to recall its order on the ground of
procedural defect, which rule is extracted hereinunder :

"12. Recall of its order by the Commission on the
ground of procedural defect.-(1) The Commission, on
an application submitted by any party aggrieved by an
order of the Commission, may recall its order on the
ground of any of the following procedural defect :

()The order was passed by the Commission without
hearing the applicant for no fault of his; or

(i) The Commission heard and decided the matter on a
date other than the one fixed for hearing of the same
and the applicant could not attend the hearing for no
fault of his.

(2)The applicant may submit recall application within
thirty days from the date of knowledge of the order of
the Commission.
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(3)If the Commission is of the view that prima facie there
is no merit in the application, it may reject the recall
application.

(4)If the Commission is of the view that the matter
requires hearing then before passing any order on such
recall application, the Commission shall issue notice to
all parties to the proceeding to give them an opportunity
of being heard."”

It is, therefore, clear that the statutory provisions as then
existed on the date of the passing of the impugned orders did
not contain any express provision for recall or review. The
question is whether such powers were inherently available or
not. To understand this the nature of the power to be exercised
by the Commission as in the present case under section 20 of
2005 Act has to be looked into. Section 20 empowers the
Commission to impose penalties which is extracted hereunder:

"20. Penalties.—(1) Where the Central Information
Commission or the State Information Commission, as
the case may be, at the time of deciding any complaint
or appeal is of the opinion that the Central Public
Information Officer or the State Public Information
Officer, as the case may be, has, without any
reasonable cause, refused to receive an application for
information or has not furnished information within the
time specified under sub-section (/) of section 7 or
malafidely denied the request for information or
knowingly given incorrect, incomplete or misleading
information or destroyed information which was the
subject of the request or,obstructed in any manner in
furnishing the information, it shall impose a penalty of
two hundred and fifty rupees each day till application is
received or information is furnished, so however, the
total amount of such penalty shall not exceed twenty-
five thousand rupees:

Provided that the Central Public Information Officer or
the State Public Information Officer, as the case ma y be,
shall be given a reasonable opportunity of being heard
before any penalty is imposed on him: Provided further
that the burden of proving that he acted reasonably and
diligently shall be on the Central Public Information
Officer or the State Public Information Officer, as the
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case may be. (2) Where the Central Information
Commission or the State Information Commission, as
the case may be, at the time of deciding any complaint
or appeal is of the opinion that the Central Public
Information Officer or the State Public Information
Officer, as the case may be, has, without any
reasonable cause and persistently, failed to receive an
application for information or has not furnished
information within the time specified under sub-section
(1) of section 7 or malafidely denied the request for
information or knowingly given incorrect, incomplete or
misleading information or destroyed information which
was the subject of the request or obstructed in any
manner in furnishing the information, it shall recommend
for disciplinary action against the Central Public
Information Officer or the State Public Information
Officer, as the case may be, under the service rules
applicable to him."

Thus, the exercise of the aforesaid powers have civil
consequences. The power of imposing penalty and initiating
disciplinary proceedings entail such consequences which can
be questioned and can be judicially reviewed. The power,
therefore, is quasi-judicial in nature and is not purely
administrative. In such circumstances the aforesaid power if
exercised by the State Information Commission can be
subjected to judicial scrutiny.

The issue that has come up to be raised is as to whether
by the same authority is barred from exercising the power of
review as presently involved. The exercise of power is quasi-
judicial. A review of the same would be inherently permissible
provided the order has been obtained by fraud or
misrepresentation as has been held in a catena of judgments
e.g. 1976 AWC 123 and 1978 AWC 40. The said view has been
further followed in several Supreme Court decisions as well.
However, the element of fraud and misrepresentation has to be
established which in the present case does not appear to be
SO.
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In the present case the Public Information Officer took a
plea that since he was unable to attend the proceedings before
the State Information Commission on account of his
engagement elsewhere and had not been able to submit his
reply, the same has resulted in injustice and, therefore, the
imposition of penalty deserves to be reviewed. This is not a
case where no notice was served on the officer. This is a case
where the officer himself has admitted his non-presence on
account of his own engagement. This was a clear default on
the part of the officer for whatever reasons it might have been.
The impugned orders, therefore, proceed on an erroneous
assumption as if the State Information Commission had the
power to revisit its own orders of penalty in such
circumstances. We cannot approve the said proceedings being
adopted by the State Information Commission in the absence
of statutory powers either under the 2005 Act or the Rules
framed thereunder. Indisputably, the 2015 Rules were not in
existence than and have come in 2015. Even in these rules the
power to recall is limited in contingencies as referred to therein.
In such circumstances the contention raised on behalf of the
petitioner on the legal plane that the State Information
Commission will not have the power to review in the
circumstances of the present case is clearly established.

However, in view of the nature of the explanation given
by the Public Information Officer we would not like to interfere
with the impugned orders at this stage but at the same time the
aforesaid observations made and the findings recorded would
be building on the State Information Commission.

The writ petition stands consigned to records with the

said observations,

Order Date :- 2.11.2016.
Om.

(Anil Kumar Srivastava-Il,J.)(Amreshwar Pratap Sahi,J.)



